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TALF Funds Free to Proceed

Investors who rushed to set up funds that would borrow
from the Federal Reserve’s Term Asset-Backed Securities Loan
Facility are breathing a sigh of relief.

Many of those firms had been concerned that they would be
unable to proceed, pointing to language that TALF financing

only would be available to entities with both significant opera-
tions in the U.S. and a majority of their employees located in
the States. The reason: The funds themselves have no stand-
alone operations or personnel.

But a May 12 update clarified that the requirement doesn’t

apply to funds, but rather to the managers that run them.

The Fed further clarified that “significant operations” means
greater than 50% of consolidated assets, consolidated net in-
come, consolidated net operating revenues or consolidated
operating expenses. Moreover, the Fed won't take into account
the cashflows of parent or sister organizations under that test.
“That’s definitely good news for the investment fund communi-
ty,” said Greg Cioffi, a partner at law firm Seward & Kissel whose

firm has helped numerous fund operators set up vehicles that

would finance their investments through TALE.

The latest update also introduces a requirement for TALF
borrowers: They must be able to certify that they are unable
to secure “adequate credit accommodations” from banks. That
doesn’t imply a complete lack of credit, however. Rather, it con-
veys that financing may be available but with prices or terms
that are inconsistent with a well-functioning market.

Nevertheless, “the market consensus is that it would be dif-
ficult to ascertain the level of due diligence a TALF borrower
would be required to conduct for this certification. Would it re-
quire borrowers to engage lenders to confirm this? In addition,
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what parameters would a borrower use to confirm prevailing
rates with a ‘well-functioning market?’ ” Cioffi said. **
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