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Employment Law Newsletter

This edition of Seward & Kissel's Employment Law Newsletter discusses three topics:

> The recent extension of both the duration and eligibility periods of the federal subsidy for COBRA premiums which
was initially put in place in 2009 as part of the American Recovery and Reinvestment Act of 2009 (the “ARRA”).

> The recently enacted requirements imposed by the New York State Department of Labor with respect to providing
new hires with written notice of their rate of pay, dates of pay, and (if applicable) overtime rate of pay.

> The laws regulating unpaid interns and a discussion of the risks regarding these arrangements. In sum, most unpaid
interns are improperly classified as interns and are actually employees entitled to earn at least minimum wage.

Extension of Eligibility and Maximum
Duration Periods of Federal Subsidy for
COBRA Premiums

On December 19, 2009, President Obama signed the
Department of Defense Appropriations Act of 2010 (the
“Act”). The Act extends both the duration and
eligibility periods of the provisions originally enacted
by the ARRA, including a federal subsidy of up to 65%
of insurance premiums for certain terminated
employees and their eligible beneficiaries under
COBRA and enlarges the maximum duration period of
this federal subsidy. For a detailed discussion of the
operation of the federal subsidy under the ARRA,
please refer to our client alert memorandum dated
February 24, 2009.

Extension of Eligibility Period Through
February 28,2010

To be eligible for the federal COBRA subsidy, an
individual must qualify as an ‘“assistance eligible
individual” (an “AEI”). The ARRA defines an AEI as any
qualified beneficiary who: (i) at any time from September
1, 2008 through December 31, 2009, is eligible for COBRA
continuation coverage (including any state law that provides
comparable continuation coverage (e.g., “mini-COBRA”
laws)); (ii) qualifies for COBRA due to involuntary
termination of the covered employee’s employment during
this period (other than for gross misconduct); and (iii) elects
COBRA continuation coverage. The Act now extends the
eligibility period through February 28, 2010. The Act also

revised the condition in (i) above to clarify that it is the
qualifying event (and not the COBRA eligibility) that must
occur between September 1, 2008 and February 28, 2010.
Thus, individuals who are involuntarily terminated prior to
February 28, 2010 and who are eligible for and elect
COBRA coverage may still be eligible for the federal
COBRA subsidy.

Extension of Maximum Duration Period to Fifteen
Months

The Act also extends the maximum duration period for
the federal COBRA subsidy from nine (9) to fifteen (15)
months, or for an additional six (6) months.

Retroactive Relief

The Act grants retroactive relief to an AEI who had
exhausted the original nine-month period prior to the
enactment of the Act. Such an AEI may elect to retroactively
pay the subsidized (i.e., reduced) COBRA premiums for the
period of coverage during his or her “transition period”. The
“transition period” is any period of coverage: (i) that begins
before December 19, 2009; and (ii) to which the federal
COBRA subsidy applies as a result of the Act’s six-month
extension. To take advantage of this relief, an AEI must: (i)
have been covered under the COBRA continuation coverage
to which the premium relates for the period of coverage
immediately before the “transition period”; and (ii) pay the
subsidized COBRA premiums for the transition period,
through the date of such payment, by no later than February
17,2010, or, if later, thirty (30) days after the notification of
the changes under the Act are provided to an AEI. An AEI
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taking advantage of this retroactive payment provision shall
be treated as having timely paid the premiums for COBRA
continuation purposes.

In addition, if an AEI has paid full COBRA premiums
for the period of coverage during such individual’s
transition period, he or she shall be entitled to a credit or
refund in the amount and manner set forth in the ARRA.

Notice Requirements

In the case of an individual who is an AEI at any time
on or after October 31, 2009, or who experiences a
qualifying event relating to COBRA continuation coverage
on or after such date, the administrator (or other entity)
must provide, by no later than February 17, 2010, an
additional notification with information relating to the
amendments made by the Act. If a qualifying event occurs
after December 19, 2009, the administrator must provide
this additional notification consistent with the timing of
notifications set forth in the ARRA.

Additionally, in the case of an AEI eligible for the
retroactive relief, or who had paid the full premiums during
his or her transition period, the administrator (or other entity)
shall provide, within the first sixty (60) days of such AEI’s
transition period, an additional notification with information
regarding the amendments made by the Act, including the
information regarding the retroactive payments.

Action Steps

Employers should contact their medical plan provider
or third party administrator to determine who will be
responsible for providing these notices.

New Requirement Regarding Newly Hired

Employees in New York
Effective October 26, 2009, under New York Labor Law
§195(1), all New York employers are required to
provide new employees with written notice of their pay
rate, pay day, and, if they are non-exempt employees,
their overtime rate of pay. Employers must also obtain
the new employee’s written acknowledgment that they
have received the requisite notice.

Format of the Notice and Acknowledgement

The new law states that the acknowledgment must
conform to requirements established by the New York State
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Department of Labor (the “NY DOL”). Sample forms
which comply with these requirements are available on the
NY DOL’s website on the Employment Laws/Labor
Standards page (Forms 54 — 59 depending upon what type
of employee (i.e. exempt, non-exempt salaried, non-exempt
hourly)). The form for exempt employees may be found at:
www.labor.state.ny.us/formsdocs/wp/LSS59.pdf.
Alternatively, employers also have the option of either: (i)
drafting their own written notice; or (ii) simply
incorporating these requirements into offer letters and/or
employment agreements. In either case, provided that such
notice or language adheres to the NY DOL’s requirements
as described above.

Steps for Employers to Take

Employers should review each new position to
determine whether the position is exempt or non-exempt
from the overtime requirements of the wage laws. If the
position is non-exempt, the employee must be paid overtime
at the rate of at least 1.5 times the hourly rate of pay for all
hours worked in excess of forty (40) in one week. If the
position is exempt, overtime pay is not required. In order
for a position to be considered exempt, the position must
fit into one of the exemptions expressly set forth in the
regulations promulgated by the United States Department
of Labor (“US DOL”). These exemptions include: the bona
fide executive, administrative, professional and outside
sales employee exemptions, among others. As set forth in
the US DOL’s regulations, to qualify as exempt, a position
must meet certain tests regarding the job duties of the
position and the employee must be paid on a salary basis at
the rate of not less than $455 per week. Job titles do not
determine exempt status.

The notice and acknowledgement described above
should be given to new employees at the time of hire, prior
to their commencing work. A signed copy of the form,
letter, or agreement containing the requisite language must
be maintained in the employee’s personnel file for at least
six (6) years.



Unpaid Internships and the Fair Labor
Standards Act

With the continuing high unemployment rate and slow
economic growth, unpaid internships have become a
popular means for individuals to gain experience in a
new field, as well as a cost-efficient means for an
employer to gauge a potential future employee. However,
many employers may be unaware that unpaid interns, like
employees, are regulated by wage and hour laws.

Minimum Wage and Overtime Requirements

All employers are required to abide by state and/or
federal minimum wage and overtime requirements. If
properly classified as an intern, the individual will fall
outside of the scope of these wage laws. If, however, an
intern is deemed to be an employee, wage laws will apply
and that person must be compensated in accordance with
applicable minimum wage and overtime requirements.

Employee or Intern?

The key question that an employer must answer when
seeking to bring an intern on board for a training program is
whether the individual qualifies as an intern or whether he or she
is an “employee” within the meaning of federal and state law.

The US DOL has issued a six-part test to answer this
question. In order to meet the test, and thereby be properly
qualified as an “intern”, each of the following criteria must
be met:

1. The training, even though it includes actual
operation of the facilities of the employer, is similar
to that which would be given in a vocational school;

2. The training is primarily for the benefit of the
intern, not the employer;

3. The intern does not displace any regular
employees, and works under close supervision;

4. There is no immediate advantage to the employer
from the activities of the intern, and on occasion the
employer’s operations may actually be impeded;

5. The intern is not entitled to a job at the conclusion
of the training period; and

6. The employer and the intern understand that the
intern shall not be entitled to wages for the time
spent training.

Interns in an office environment are often asked to

perform work that would otherwise be performed by a paid

employee, such as research, report writing and the like.
Also, the interns are sometimes assigned to perform such
day-to-day tasks as getting coffee or lunch, making copies,
answering telephones, or sorting documents. Please note
that these tasks do not satisfy the six part test and should
not be performed by interns. These responsibilities require
that the staff person be classified as an employee and paid
the minimum wage and overtime in accordance with
applicable laws.

Minimizing Risk
Adopt a Formal Internship Program

If an employer wishes to hire unpaid interns, it is
helpful to adopt a formalized, written program. The US
DOL has explained that an internship program should be a
planned program of job training and work experience for
the intern which is coordinated with a school-like learning
component and structured to expose the intern to all aspects
of an industry while promoting the development of broad,
transferable skills. Further, courts have found it important
to have a written agreement to the effect that interns have no
expectation or guarantee of employment upon completion
of the training. Designating a mentor or program manager
is also recommended. Limiting the hours worked by interns
as well as the total number of interns is also helpful in
meeting the requirements of the six part test. For example,
an employer can more readily prove that the internship is
for the intern’s own benefit if the intern only works a few
hours a week, rather than eight hours a day, five days a
week. Similarly, by limiting the total number of interns an
employer has, the employer will be better able to show that
the interns are being properly and closely supervised.

Paid “Interns”

Many of the pitfalls described above can be avoided by
creating a part-time paid position as a temporary employee.
The employee can gain industry knowledge, much the same
as he or she would as an intern, but the employee would
also be able to engage in the day-to-day tasks that would
be prohibited as an intern because they are considered for
the employer’s benefit.

The temporary employee would be covered by the same
laws and regulations as regular employees. As such, the
employer would be subject to regular payroll taxes, but it
would also have the benefit of the laws that govern the
employment relationship, such as the protection of workers’
compensation should an employee be injured while on the
employer’s premises.
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Conclusion

While unpaid interns appear to be an attractive means
to give someone an opportunity at “no cost” to the
employer, employers must keep in mind that a
determination that an unpaid intern is in fact an employee
has possible negative consequences. Penalties and fees
associated with workers’ compensation, unemployment
insurance and federal and state taxes may all be implicated
if an intern is found to be an employee.

As a preventative measure, employers should carefully
review their internship programs to make sure that they are
compliant with applicable law in order to avoid the risks
associated with misclassification.
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If you have any questions or comments about this

Newsletter, please feel free to contact any of the

aftorneys in our Litigation Group listed below via
telephone at (212) 574-1200 or via e-mail generally
by typing in the attorney’s last name @sewkis.com.

M. William Munno, Partner
Michael J. McNamara, Partner
Mark D. Kotwick, Partner
Anne C. Patin, Partner

Jennifer J. Pearson, Associate
Julia C. Spivack, Associate
Benay L. Josselson, Associate

For questions regarding the COBRA extension,
please contact any of the attorneys in our
Employee Benefits Group

John Ryan, Partner

Michael O’Brien, Associate
Irina Kerzhner, Associate

The information contained in this newsletter is for informational
purposes only and is not intended and should not be considered to be
legal advice on any subject matter. As such, recipients of this
newsletter, whether clients or otherwise, should not act or refrain from
acting on the basis of any information included in this newsletter
without seeking appropriate legal or other professional advice. This
information is presented without any warranty or representation as to
its accuracy or completeness, or whether it reflects the most current
legal developments. This report may contain attorney advertising.
Prior results do not guarantee a similar outcome.
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Seward & Kissel has extensive experience in the
employment field. Our attorneys handle all types
of employment disputes in federal and state
courts and also represent clients in proceedings
before administrative and regulatory agencies,
including the EEOC and state divisions of human
rights, and in arbitrations before the arbitration
tribunals, such as the Financial Industry
Regulatory Authority (“FINRA”), the American
Arbitration Association (“AAA”) and JAMS. We
also regularly counsel clients with respect to
employment issues. Our primary clients in the
employment area are financial institutions and
investment fund managers. We advise our clients
on all facets of employer-employee relations,
including pre-employment inquiries, negotiating
of employment and executive compensation
agreements, non-competition agreements (and
related contractual issues), issues that arise from
hiring decisions, the application of discrimination
laws, harassment complaints, the scope and
enforcement of restrictive covenants, the
employee’s duty of loyalty, whistleblower claims,
equal employment opportunity matters, staff
reductions, employment terminations,
assembling business teams and compensation
matters. We develop employee handbooks,
manuals and other employment policies and
procedures. Together with our Taxation and
Employee Benefits practice, we handle executive
compensation matters both for management and
executives, including incentive and deferred
compensation arrangements, stock options,
employee stock ownership plans and benefits
issues. Seward & Kissel is a leading adviser with
respect to the particular employment issues
investment fund managers encounter, including
those that are building their businesses and
others that are established. We offer seasoned
counsel with judgment and perspective in
employment matters.
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