
www.sewkis.com

Prohibition on LLC Division/Series Transactions
Example
Notwithstanding anything to the contrary contained herein or any other provision in this Loan Agreement or any other Loan
Document, (a) no Loan Party shall enter into (or agree to enter into) any Division/Series Transaction, or permit any of its
Subsidiaries to enter into (or agree to enter into), any Division/Series Transaction, and (b) none of the provisions hereof nor
any other provision in this Loan Agreement nor any other Loan Document, shall be deemed to permit any Division/Series
Transaction, in the case of each of preceding clauses (a) and/or (b), without the prior written consent of the Lenders.

“Division/Series Transaction” shall mean, any Loan Party and/or any of its Subsidiaries that is a limited liability company
formed under the laws of the State of Delaware, that (a) divides into two or more Persons (whether or not the original Loan
Party or Subsidiary thereof survives such division) or (b) creates, or reorganizes into, one or more series, in each case, as
contemplated under the laws of the State of Delaware.

What is it and what does it do?
The provision has been included more recently in credit agreements in response to, and to prohibit a company from utilizing,
an amendment to the Delaware Limited Liability Company Act, permitting a single Delaware LLC to divide into two or more
Delaware LLCs, with the original dividing LLC either continuing to exist or terminating as part of the division. The provision
also prohibits the creation or reorganization by a Delaware LLC into one or more series.
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Why is it there?
Most credit agreements and/or other loan documents contain covenant restrictions relating to mergers, asset sales and
similar such transactions, but do not expressly contemplate a division of an LLC. This covenant addresses that potential
shortcoming and gives creditors a say in the proposed division and enables lenders to protect their collateral which may be
compromised as a consequence of the division.

Why is it important (or not so important) to Lender?
A Delaware LLC can, under a plan of division, allocate its assets, property, rights, series, debts, liabilities and duties among
newly created LLCs or series and then terminate or continue its own existence. Following any such division, each resulting
Delaware LLC could own the assets and be obligated on the liabilities of the original Delaware LLC to the extent allocated to
it (unless the plan of division is deemed a fraudulent transfer, which is inherently difficult to prove) with the consequence
that a lender may find that its collateral may become the property of a non-debtor, and have no legal remedies against any
such newly created LLC. A Delaware LLC may also be divided into series with each series having assets associated with it
that are not associated with other series in such Delaware LLC. This provides for internal asset segregation. As a result, one
series within the Delaware LLC may be insulated from the debts and liabilities of all other series of such Delaware LLC.

How does it affect a Borrower in practical terms?
As a practical matter, a borrower will need to present its plan of division to the lender and obtain the lender’s prior consent.
This could also include requiring any newly created LLC’s to be added as a guarantor or pledgor under such loan documents.

How is it relevant to shipping?
This provision is increasingly prevalent in shipping loan agreements but equally in non-shipping related loan agreements
involving borrowers or guarantors that are structured as limited liability companies under Delaware law. Many SPV’s owning
U.S.-flagged vessels are entities formed in Delaware.

How is it negotiated?
Either all lender consent is required permitting the division of the LLC pursuant to a plan of division approved by the lender
group, or the division is permitted provided that any newly created LLC arising as a result of such division is added as a
guarantor or pledgor under the applicable loan documents.
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Questions?
Please contact any member of S&K’s Maritime Practice Team.
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Lawrence Rutkowski
+1.212.574.1206

rutkowski@sewkis.com

Mike Timpone
+1.212.574.1342

timpone@sewkis.com

Hoyoon Nam
+1.212.574.1640
nam@sewkis.com

© 2019 Seward & Kissel LLP 

The information contained in this newsletter is for informational purposes only and is not intended and should not be considered to be legal advice on any subject
matter. As such, recipients of this newsletter, clients or otherwise, should not act or refrain from acting on the basis of any content included in this newsletter without
seeking appropriate legal or other professional advice. A recipient of this newsletter shall not be treated as a client of Seward & Kissel LLP by virtue of its receipt or
readership of this newsletter. Seward & Kissel LLP does not warrant that the information contained in this newsletter is accurate or complete and hereby disclaims
any and all liability to any person for any loss or damage caused by any actions taken or not taken based on any or all of the contents of this newsletter.

www.sewkis.com

New York 
One Battery Park Plaza 

New York, NY 10004 
+1-212-574-1200

Washington
901 K Street, NW 

Washington, D.C. 20001 
+1-202-737-8833

www.sewkis.com

https://www.sewkis.com/practices/maritime-transportation/
https://www.sewkis.com/attorneys/lawrence-rutkowski/
https://www.sewkis.com/attorneys/michael-timpone/
https://www.sewkis.com/attorneys/hoyoon-nam/
www.sewkis.com
www.sewkis.com

	Slide Number 1
	Slide Number 2
	Slide Number 3

